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AGREEMENT FOR DEVELOPERS OR VENDORS  TO USE THE ADVERTISING SERVICES OF NEW-HOMES-DIRECT.COM LTD 

PARTIES:

(1) New Homes Direct Limited (registered in England and Wales under number 05722776) whose registered office is at 13 University Road, Leicester, LE1 7RA (“NHD”); and

(2) [NAME]____________________ [Limited] [PLC] (registered in England and Wales under number [NUMBER]_________) whose [registered office] [principal place of business] is at [ADDRESS]_______________________________________ (being the developer of the land or the seller of the property – “the Vendor”).

CONTACT DETAILS

	THE VENDOR  DETAILS
	

	Company Name:
	

	Contact Name:
	

	Position:
	

	
	

	Address 1:
	

	Address 2:
	

	Town/City:
	

	Region/County:
	

	Post/Zip Code
	

	Country:
	

	
	

	Tel:
	

	Fax:
	

	Email:
	

	URL:
	

	
	

	BILLING ADDRESS
	If different from above.

	Name:
	

	Company:
	

	Address 1:
	

	Address 2:
	

	Town/City:
	

	Region/County:
	

	Post/Zip Code
	

	Country:
	

	International Bank Account Number:– to allow transfer of funds
	

	NEW HOMES DIRECT CONTACT
	

	Name:
	

	Email:
	

	Phone:
	

	Fax:
	

	NOTES:


	


Whereas:

NHD and the Vendor wish to enter into an agreement for the advertising of plots of land and buildings (the property or properties) for sale through the website facilities of NHD, including www.new-homes-direct.com and / or www.overseas-homes-direct.com and /or through other marketing activities of NHD and / or NHD’s network of sales agents.
IT IS AGREED:

(Definitions used here are defined at Terms, clause 1)

I).
NHD advertises those properties of the Vendor as detailed in the attached Schedule for sale on its website(s) and /or through other marketing channels and /or a network of agents. The Vendor selects which of these channels they wish to use to market for each Development and that selection must be included in the Schedule containing the details of the property or properties.
II).
The details of the properties, including developments, plots, asking prices and discounts/deals, commission and marketing channels are all itemised on the attached  Schedule.  Additional properties can be added to this agreement by the addition of further signed Schedules. 
III).
Any properties being offered for sale by the Vendor under this agreement must be offered for sale at a discount from the Vendor’s Original Price (“the Discount”) and the offer for sale must also include an offer to sell subject to any other Reductions or Incentives that the Vendor offers on that property or those properties through any other media or outlet. The Discount together with any such Reductions of Incentives will be outlined in the Schedule.
IV).
No property or properties offered for sale through this agreement may be offered for sale by the Vendor or any associated or subsidiary company or body in any other media, outlet or by any presentation for a price which is equivalent to or less than the Discounted price whilst the property or properties remain advertised under this agreement.
V).
In consideration of the provision of the advertising services, NHD will be paid a commission equal to ____% of the property price (before VAT) (“the Commission Fee”) of the Vendor’s original price which shall become payable upon Exchange of contracts between the Vendor and a buyer who has entered into the transaction following his use of the NHD websites or marketing activities.  The specific commission rate for each development is outlined in the attached Schedule.

VI).
If applicable NHD may charge the buyer a finder’s fee (“the Finders fee”) for sourcing discount properties or deals specifically for investors. This may be in addition to or instead of the Commission Fee from the Vendor.
VII)
The Vendor will complete the NHD required Due Diligence process and provide supporting evidence of necessary documentation, valuations, guarantees and permissions for each development as required by NHD. 

RIGHTS AND OBLIGATIONS OF THE PARTIES
NHD:

I).
Shall advertise the description of the property being marketed using the Vendor’s materials but for the avoidance of doubt NHD is under no obligation to check or independently verify this data and accordingly NHD has no liability for property mis-description of any type as it relies upon the Vendor to accurately and legally describe the property being advertised;

II)
Shall undertake to amend the website or the published information on any other NHD advertising channel to reflect a change in a property’s status as soon as is reasonably possible. 
III)
Shall ensure that with respect to the reservation process: 

1. NHD shall collect from the buyer the vendors Reservation Fee (typically £1000-£2000) and £500-1000 advanced payment towards NHD commission/fee 

2. the buyer shall correctly complete the NHD reservation form and if applicable the Vendor’s reservation form. 

Within a reasonable time NHD shall fax/email the reservation form(s) to the show-home (and/or the nominated sales manager and/or other representative of the Vendor as the parties shall agree), so that availability of the premises can be amended;
IV)
Shall transfer the Vendor’s Reservation Fee electronically from NHD to the Vendor’s bank account (as soon as the payment from the buyer has cleared);
V)
Shall retain the advanced part of the Commission Fee or Finders Fee in cases where the buyer has paid a Reservation Fee but then does not Exchange having withdrawn from the sale at any time after reservation.
The Vendor:

I)
Warrants that the descriptions of the property or plot or development supplied by it complies fully with law generally and in particular do not constitute any property mis-description.
II)
Grants NHD access to do a site evaluation of the market value of the property and any rental values, upon written request, access ordinarily to be provided within 7 days of notice of such request; 

III)
Shall inform NHD of any changes to the availability of any premises (or plots) immediately by phone (and also by fax or email confirmation within a maximum of 24 hours of the change);

IV)
Shall confirm in writing to NHD the reservation of the property on receipt of transfer of the Vendor’s Reservation Fee

V)
Shall transfer without delay electronically by bank telegraphic transfer/CHAPS the commission fee plus VAT upon Exchange;

VI)
Shall refund the buyer any expenses incurred if there is no Exchange because of any action by the Vendor, for example as a result of a low valuation of the property value and / or rental values, or if the Vendor withdraws the property from sale. The refund will include the Vendor’s Reservation Fee, part payment of NHD’s commission/fee plus any reasonable expenses (eg solicitor’s fees)
VII)
Shall not sell any alternative or additional properties to any NHD clients, without informing NHD and/or paying the necessary fees or commissions. The vendor will also inform NHD in cases where a NHD client approaches the vendor directly (in order to avoid payment of fees).  
THIS AGREEMENT IS SUBJECT TO THE ATTACHED TERMS AND INCLUDES THE SCHEDULE(S)
The terms of this agreement are attached, understood and agreed.
	SIGNED by name of director
	)
	...............................................

	for and on behalf of NHD 
	)
	Signature of director

	
	)
	Director

	Date
	
	


	SIGNED by [name of director
	)
	...............................................

	for and on behalf of the Vendor
	)
	Signature of director

	
	)
	Director

	Date
	
	


Schedule of developments covered by this agreement.

	Development name
	Location
	Type/  description
	Price range
	Incentive, discount &

Commission
	Sales via vendor, NHD/OHD marketing, sales agents

	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents




	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor
□ NHD/OHD marketing
□ Sales Agents



	
	
	
	
	
	□ Vendor

□ NHD/OHD marketing

□ Sales Agents



	
	
	
	
	
	□ Vendor

□ NHD/OHD marketing

□ Sales Agents



	
	
	
	
	
	□ Vendor

□ NHD/OHD marketing

□ Sales Agents



	
	
	
	
	
	□ Vendor

□ NHD/OHD marketing

□ Sales Agents



	
	
	
	
	
	□ Vendor

□ NHD/OHD marketing

□ Sales Agents




SCHEDULE FOR EACH DEVELOPMENT

	Details of development
	

	Name of development
	

	Location/post code
	

	Web url
	

	Leasehold term
	

	Due diligence (Guarantees, planning, documentation)
	

	
	

	Show home details
	

	Opening hours
	

	Contact name
	

	Phone number
	

	Fax number
	

	Email address
	

	
	

	Details of deal (if applicable)
	

	Discounts/reductions/incentives
	

	Other offers
	

	
	

	Conditions/finance schedule
	

	Reservation fee
	

	Deposit
	

	Exchange (days) 
	

	Commission
	

	Other conditions
	


	Phase/

Number of plots
	Plot number
	Availability date
	Gross price
	Discount/net price
	Bedrooms
	Size
	Comments

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	Use additional sheet if required for further plots


	Signature of director.
	..........................................
	Date

	Signature of director.
	..........................................
	Date


TERMS OF THIS AGREEEMENT

NOW IT IS HEREBY AGREED as follows:

1. Definitions and interpretation

1.1 In this agreement (except where the context otherwise requires) the following words shall have the following meanings:

	Business Day 
	any day which is not a Saturday, a Sunday or a bank or public holiday in England

	Buyer
	the purchaser of any property so advertised on NHD’s websites or via NHD’s marketing activities

	Commission Fee
	the commission/fee for advertising properties for sale on the website owned and controlled by NHD or via NHD’s marketing activities

	Development 
	a single site consisting of a single or multiple plots in one specific location, often referred to with a specific development name. A plot can consist of apartments, townhouses or detached properties, as agreed in writing in the Schedule

	Exchange
	Exchange of contract for sale and purchase by or on behalf of the Vendor and a buyer intending to enter legal obligations between the two 

	Finders Fee
	The fee charged to the buyer by NHD for sourcing a property with a discount or incentive. The finder’s fee may be charged instead of or in addition to a commission received from the vendor. Part of the finder’s fee may be charged on reservation (non-refundable) and the reminder charged at exchange. The current fee is 2% gross price + VAT, with an upfront portion of £500-£1000 + VAT

	Incentive
	Any benefit offered by the Vendor to a third party intended by the Vendor to  promote the sale of any property or properties

	Marketing Activities
	Any marketing or advertising carried out by NHD to promote the sale of properties to potential buyers, this may include exhibitions, advertising, PR, workshops and seminars etc

	Network of sales agents
	NHD’s network of sales agents that have signed a contract to sell properties on behalf of NHD. The agents are either self-employed or have a “franchise agency” and receive a share of the commission received from the vendor (or a share of the finders fee from the buyer), once a sale has exchanged. The sales agents either have their own clients or receive leads directly from NHD 

	Original Price
	the published market value of the property or properties as offered by the Vendor to any prospective buyer in any media or by announcement or publication in any forum in respect of a property or properties to which this agreement applies and which are detailed in the Schedule or any subsequent or additional schedules which may later be added to this agreement. The price shall be the price when first marketed by the Vendor or which is contemporaneously available to a prospective buyer and which is capable of being regarded as a current offer price for the sale of the property or properties as may be evidenced by advertisements and other marketing materials used. The original price will be confirmed by an independent valuation which shall be conclusive (cost to be the Vendor’s). The Original Price may be referred to as the ‘gross price’ in other documents associated with the properties

	Reduction(s)
	any reduction or discount to the Original Price, other than the Discount, as offered by the Vendor to any prospective buyer in any media or by announcement or publication in any forum in respect of a property or properties to which this agreement applies and which are detailed in the Schedule or any subsequent or additional schedules which may later be added to this agreement 

	Reservation Fee
	The fee payable by the buyer to reserve the plot or property exclusively for him and to request the property be removed from further advertisement for sale and the reservation process shall be construed as including all those things to be carried out prior to and including payment of the Reservation Fee

	Schedule
	Details of the property or properties, including developments, plots, the Original Price for each property, Reductions and conditions covered by this agreement

	Termination 
	When the agreement is stopped by either party by providing 1 month’s notice in writing

	Warranties 
	the warranties, representations and undertakings contained or referred to in the clause headed ‘Rights and Obligations of the Parties. 


1.2 In this agreement (except where the context otherwise requires):

(a) any reference to a clause or Schedule is to the relevant Background or relevant clause or Schedule of or to this agreement and any reference to a paragraph is to the relevant paragraph of the Background, clause or Schedule in which it appears;

(b) the index and clause headings are included for convenience only and shall not affect the interpretation of this agreement;

(c) use of the singular includes the plural and vice versa;

(d) use of any gender includes the other genders;

(e) any reference to persons includes natural persons, firms, partnerships, companies, corporations, associations, organisations, governments, states, foundations and trusts (in each case whether or not having separate legal personality);

(f) the words subsidiary and holding company have the meanings given to them by section 736 of the Companies Act 1985;

(g) any reference to a person being an associate of another shall be interpreted in accordance with section 435 of the Insolvency Act 1986, and a person shall be regarded as connected or associated with any person which is an associate of his and with any company of which any director is an associate of his;

(h) any reference to a statute, statutory provision or subordinate legislation (legislation) shall (except where the context otherwise requires) be construed as referring to: 

(i) such legislation as amended and in force from time to time and to any legislation which (either with or without modification) re-enacts, consolidates or enacts in rewritten form any such legislation; and

(ii) any former legislation which it re-enacts, consolidates or enacts in rewritten form provided that in the case of those matters which fall within clause 1.2(h)(i), as between the parties, no such amendment or modification shall apply for the purposes of this agreement to the extent that it would impose any new or extended obligation, liability or restriction on, or otherwise adversely affect the rights of, any party];
(i) any reference to a document being in the agreed form means a document in a form agreed by the parties and initialled by, or on behalf of, [each] [all] of them for the purpose of identification as such;

(j) any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to what most nearly approximates in that jurisdiction to the English legal term;

(k) any statement qualified by reference to a party’s state of knowledge, belief or awareness shall be deemed to include an additional statement that before making it the party has made such enquiry as it would be reasonable to expect him to have made; and

(l) any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms;

(m) any reference to a company shall be construed so as to include any company, corporation or other body corporate, wherever and however incorporated or established; and

(n) any reference to any other document is a reference to that other document as amended, varied, supplemented, or notated (in each case, other than in breach of the provisions of this agreement) at any time.

1.3 The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement and any reference to this agreement includes the Schedules.

2. Indemnity and liability

2.1 The Vendor agrees to indemnify and keep indemnified NHD from and against all costs, claims, demands, liabilities, expenses, damages or losses (including without limitation any direct or indirect consequential losses, loss of profit and loss of reputation, and all interest, penalties and legal and other professional costs and expenses) arising out of or in connection with the Vendor's negligence, default or breach of these Terms, of any applicable legislation relating to the description of a property or of properties or for any breach of the rights of a third party in any intellectual property.

2.2 This indemnity shall cover (but is not limited to) NHD's liability to third parties arising out of the services including (without limitation) liability to enforcement agencies and buyers. The indemnity shall apply whether or not NHD may have been negligent or at fault and does not limit any further compensation rights of NHD.

2.3 If any third party makes a claim against, or notifies an intention to make a claim against, the Vendor or any of its subsidiaries which may reasonably be considered as likely to give rise to a liability under this indemnity ("a relevant claim"), the Vendor shall and shall procure that any relevant subsidiary shall:

(a) as soon as reasonably practicable give written notice of that matter to NHD, specifying in reasonable detail the nature of the relevant claim;

(b) not make any admission of liability, agreement or compromise in relation to the relevant claim without the prior written consent of NHD (such consent not to be unreasonably conditioned, withheld or delayed);

(c) give NHD and its professional advisers reasonable access to the premises and personnel of the Vendor and/or any of its subsidiaries (as the case may be) and to any relevant assets, accounts, documents and records within the power or control of the Vendor and/or its subsidiaries so as to enable NHD and its professional advisers to examine such premises, assets, accounts, documents and records, and to take copies at their own expense for the purpose of assessing the merits of the relevant claim;

(d) subject to the Vendor indemnifying NHD and/or its subsidiaries to NHD's reasonable satisfaction against any liability, costs, damages or expenses which may be incurred, take such action as NHD may reasonably request to avoid, dispute, resist, compromise or defend the relevant claim.

2.4 If a payment due from the Vendor under this clause is subject to tax (whether by way of direct assessment or withholding at its source), NHD shall be entitled to receive from the Vendor such amounts as will ensure that the net receipt, after tax, to NHD in respect of the payment is the same as it would have been were the payment not subject to tax.

2.5 NHD shall owe no liability to the Vendor in contract or tort whatsoever but notwithstanding this agreement if by operation of law such clause is deemed void NHD’s liability to the Vendor shall be limited to the advertising fee retained by it from the Vendor’s payment.

3. Default interest

If the Vendor fails to pay any amount payable by it under this agreement when due, NHD shall be entitled but not obliged to charge the Vendor interest on the overdue amount, payable by the Vendor immediately on demand, from the due date up to the date of actual payment, after as well as before judgment, at the rate of 4% per annum above the base rate for the time being of Nat West Bank Plc. Such interest shall accrue on a daily basis and be compounded quarterly. NHD reserves the right to claim interest under the Late Payment of Commercial Debts (Interest) Act 1998.

4. Set–off

NHD shall be entitled but not obliged at any time or times without notice to the Vendor to set off any liability of the Vendor to NHD against any liability of NHD to the Vendor (in either case howsoever arising and whether any such liability is present or future, liquidated or unliquidated and irrespective of the currency of its denomination) and may for such purpose convert or exchange any currency. Any exercise by NHD of its rights under this clause shall be without prejudice to any other rights or remedies available to NHD under this agreement or otherwise.

5. Inadequacy of damages

Without prejudice to any other rights or remedies that NHD may have, the Vendor acknowledges and agrees that damages alone would not be an adequate remedy for any breach by the Vendor of the provisions of this agreement and that accordingly NHD shall be entitled, without proof of special damages, to the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of the provisions of this agreement.

6. Waiver and remedies

The failure to exercise or delay in exercising a right or remedy provided by this agreement or by law does not constitute a waiver of the right or remedy or a waiver of other rights or remedies. A waiver of a breach of any of the terms of this agreement or of a default under this agreement does not constitute a waiver of any other breach or default and shall not affect the other terms of this agreement. A waiver of a breach of any of the terms of this agreement or of a default under this agreement will not prevent a party from subsequently requiring compliance with the waived obligation. The rights and remedies provided by this agreement are cumulative and (subject as otherwise provided in this agreement) are not exclusive of any rights or remedies provided by law.

7. Force majeure

7.1 In this agreement, force majeure will mean any cause preventing either party from performing any or all of its obligations which arises from or is attributable to acts, events, omissions or accidents beyond the reasonable control of the party so prevented including without limitation strikes, lock-outs or other industrial disputes (whether involving the workforce of the party so prevented or of any other party), failure of a utility service or transport network, act of God, war, riot, civil commotion, malicious damage, compliance with any law or governmental order, rule, regulation or direction, accident, breakdown of plant or machinery, fire, flood or storm or default of suppliers or sub-contractors.

7.2 If either party is prevented or delayed in the performance of any of its obligations under this agreement by force majeure, that party will forthwith serve notice in writing on the other party specifying the nature and extent of the circumstances giving rise to force majeure, and will, subject to service of such notice and having taken all reasonable steps to avoid such prevention or delay and to clause 7.4, have no liability in respect of the performance of such of its obligations as are prevented by the force majeure events during the continuation of such events, and for such time after they cease as is necessary for that party, using all reasonable endeavours, to recommence its affected operations in order for it to perform its obligations. 

7.3 If either party is prevented from performance of its obligations for a continuous period in excess of three months, either party may terminate this agreement forthwith on service of written notice upon the party so prevented, in which case neither party will have any liability to the other except that rights and liabilities which accrued prior to such termination shall continue to subsist

7.4 The party claiming to be prevented or delayed in the performance of any of its obligations under this agreement by reason of force majeure will use reasonable endeavours without hereby being obliged to incur any expenditure or cost to bring the force majeure event to a close or to find a solution by which the agreement may be performed despite the continuance of the force majeure event.

8. Language

This agreement is drawn up in the English language. If this agreement is translated into another language, the English language text shall in any event prevail.

9. No partnership/agency

Nothing in this agreement is intended to or shall operate to create a partnership or joint venture of any kind between the parties, or to authorise either party to act as agent for the other, and neither party shall have authority to act in the name or on behalf of or otherwise to bind the other in any way (including but not limited to the making of any representation or warranty, the assumption of any obligation or liability and the exercise of any right or power).

10. Further assurance

The one party shall at the cost and expense of the other use all reasonable endeavours to do or procure to be done all such further acts and things and execute or procure the execution of all such other documents as the other party may from time to time reasonably require for the purpose of giving the other the full benefit of the provisions of this agreement.

11. Time of the essence

Any times, dates or periods specified in the agreement may be extended or altered by agreement in writing between the parties.

12. Assignment

Neither party shall without the prior written consent of the other party (such consent not to be unreasonably conditioned, withheld or delayed) assign, transfer, charge or deal in any other manner with this agreement or any of its rights under it, or purport to do any of the same, nor sub-contract any or all of its obligations under this agreement. Each party is entering into this agreement for its benefit and not for the benefit of another person. 

13. Announcements

13.1 Subject to clauses 13.2 and 13.3, neither party shall issue any press release or other public document, or make any public statement, containing or otherwise disclose to any person who is not a party, information which relates to or is connected with or arises out of this agreement or the matters contained in it, without the prior written approval of the other party (such approval not to be unreasonably withheld or delayed) as to its content and the manner and extent of its publication. 

13.2 The provisions of clause 13.1 shall not apply to disclosure of matters required to be made: 

(a) by virtue of the regulations of the UK Listing Authority (as competent authority for the purposes of Part VI of the Financial Services and Markets Act 2000), the London Stock Exchange or The Panel on Takeovers and Mergers;

(b) by any court or governmental or administrative authority competent to require the same; or 

(c) by any applicable law or regulation.

13.3 Notwithstanding clause 13.1, any party may disclose matters relating to, connected with or arising out of this agreement or the matters contained in it to its professional advisers to the extent necessary for such advisers properly to provide their services to that party Provided that such disclosure to any such persons is on terms that: 

(a) it is confidential 

(b) the other party to this agreement shall have a right, as third party to enforce the confidentiality obligation in accordance with the Contracts (Rights of Third Parties) Act 1999; and

(c) it gives notice of the provisions of this clause. 

Not later than the time when any disclosure permitted under this agreement is made, the party making such disclosure shall give written notice of it to the other party, including details of the information disclosed and the identity of the person to whom the disclosure is made.

14. Confidentiality

14.1 For the purposes of this agreement, Confidential Information shall mean: 

a. The existence and terms of this agreement.

b. All information (of whatever nature and however recorded or preserved) disclosed by one party to the other, which:

i. is marked as or has been otherwise indicated to be confidential; or

ii. derives value to a party or any member of a group of companies to which that party belongs from being confidential; or 

iii. would be regarded as confidential by a reasonable business person;

except to the extent that such information is already in the public domain at the time of disclosure or enters the public domain otherwise than by a breach of any obligation of confidentiality.

14.2 Each party shall keep confidential all Confidential Information and not use it except for the purpose of exercising or performing its rights and obligations under this agreement. Each party may disclose Confidential Information to any member of a group of companies to which that party belongs and its or their respective employees, officers, professional representatives or advisers, sub-contractors and agents, provided that such persons: 

a. Need to know it for the purpose of exercising or performing the party’s rights and obligations under this agreement.

b. Have been informed of the confidential nature of the Confidential Information divulged. 

c. Agree to act in compliance with the confidentiality requirements of this agreement.

14.3 Neither party will disclose Confidential Information to any third party or use it except as otherwise permitted in this agreement.

14.4 Notwithstanding any other provision of this agreement, it shall not be a breach of this agreement for either party to disclose any Confidential Information pursuant to a court order or a binding request from a regulatory (or other analogous) authority with jurisdiction or from any other third party with power to require the disclosure of such information, provided that (to the extent it is permitted to do so) the affected party gives all reasonable notice of such disclosure to the other party.

14.5 Subject to the other terms of this agreement, the terms of this clause 15 shall continue to apply notwithstanding termination of this agreement or any other cessation of any business relationship between the parties.

15. Costs and expenses

15.1 Each party shall pay its own costs relating to the negotiation, preparation, execution and implementation by it of this agreement and of each document referred to in it.

16. Entire agreement

For the purposes of this clause 16, “Pre-Contractual Statement” means any undertaking, promise, assurance, statement, representation, warranty or understanding (whether in writing or not) of any person (whether party to this agreement or not) relating to the subject matter of this agreement other than as expressly set out in this agreement as a Warranty and “this agreement” includes the documents referred to in it or entered into pursuant to it.

16.1 This agreement constitutes the entire agreement and understanding of the Parties and supersedes any previous agreement between the Parties relating to the subject matter of this agreement.

16.2 Each of the Parties acknowledges and agrees that in entering into this agreement it does not rely on any Pre-Contractual Statement.

16.3 Each of the Parties acknowledges and agrees that the only remedy available to it for breach of this agreement shall be for breach of contract under the terms of this agreement and it shall have no right of action against any other Party in respect of any Pre-Contractual Statement.

16.4 The Parties acknowledge that they have equal bargaining power, the amount payable under this agreement is based, amongst other things, on the terms of this clause and, having taken independent advice, each of its sub-clauses are reasonable. Nothing in this agreement shall, however, operate to limit or exclude any liability for fraud or for the personal injury or death of any person caused by the negligent act or omission of either party.

17. Agreement to prevail/supersede earlier agreement

If any provision of this agreement is inconsistent with a provision of the articles of association of either party, the terms of this agreement shall prevail.

18. Variation

No variation of this agreement or of any of the documents referred to in it shall be valid unless it is in writing and signed by a director on behalf of each of the parties.

19. Severance

19.1 If any provision of this agreement shall be found by any court or administrative body of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability shall not affect the other provisions of this agreement, which shall remain in full force and effect.

19.2 If any provision of this agreement is so found to be invalid or unenforceable but would be valid or enforceable if some part of the provision were deleted, the provision in question shall apply with such modification(s) as may be necessary to make it valid and enforceable.

19.3 The parties agree, in the circumstances referred to in clause 20.1 and if clause 20.2 does not apply, to attempt to substitute for any invalid or unenforceable provision a valid and enforceable provision that achieves to the greatest extent possible the same effect as would have been achieved by the invalid or unenforceable provision. 

20. Notices

20.1 Any notice or other communication given under this agreement shall be in writing and signed by or on behalf of the party giving it and shall be served by delivering it personally or sending it by pre-paid recorded delivery or registered post (or registered airmail in the case of an address for service outside the United Kingdom) or fax to the address and for the attention of the relevant party set out in clause 21.2 (or as otherwise notified by that party hereunder). Any such notice shall be deemed to have been received:

(a) if delivered personally, at the time of delivery;

(b) in the case of pre-paid recorded delivery or registered post, 48 hours from the date of posting;

(c) in the case of registered airmail, five days from the date of posting; and

(d) in the case of fax, at the time of transmission.

Provided that if deemed receipt occurs before 9am on a Business Day the notice shall be deemed to have been received at 9am on that day, and if deemed receipt occurs after 5pm on a Business Day, or on a day which is not a Business Day, the notice shall be deemed to have been received at 9am on the next Business Day. For the purpose of this clause, "Business Day" means any day which is not a Saturday, a Sunday] or a public holiday in the place at or to which the notice is left or sent.

20.2 The addresses and fax numbers of the parties for the purposes of clause 21.1 are outlined in the Contact details in the first section of the agreement, or in the attached schedule 

or such other address, or facsimile number in the United Kingdom as may be notified in writing from time to time by the relevant party to the other party parties.

20.3 In proving such service it shall be sufficient to prove that the envelope containing such notice was addressed to the address of the relevant party set out in clause 21.2 (or as otherwise notified by that party under the agreement) and delivered either to that address or into the custody of the postal authorities as a pre-paid recorded delivery, registered post or airmail letter, or that the notice was transmitted by fax to the fax number of the relevant party set out in clause 21.2 (or as otherwise notified by that party under this agreement).

20.4 Notice given under this agreement shall not be validly served if sent by e-mail.

21. Rights of third parties (exclusion)

21.1 The parties do not intend that any third party (being any person other than the parties and their permitted successors and assignees) should acquire any right to enforce any term of this agreement and the provisions of the Contracts (Rights of Third Parties) Act 1999 shall be disapplied in so far as they may apply to this agreement. 
22. Governing law and jurisdiction/arbitration 

22.1 This agreement shall be governed by and construed in accordance with the law of England and Wales.

22.2 Each party irrevocably agrees to submit to the exclusive jurisdiction of the courts of England and Wales over any claim or matter arising under or in connection with this agreement or the legal relationships established by this agreement

23. Alternative dispute resolution

Save for a failure by the Vendor to make payments when due under this agreement, if any dispute arises out of the performance of any obligations under this agreement by either party, the parties will attempt to settle it by negotiation. A party may not serve an Alternative Dispute Resolution notice or commence court proceedings until 21 days after it has made a written offer to the other party to negotiate a settlement to the dispute. 
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